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DIVIDING FENCES ACT 1961 

Grievance 

MR J. NORBERGER (Joondalup) [9.50 am]: My grievance to the Minister for Commerce, represented, I 
understand, by the member for Wanneroo, parliamentary secretary to the minister, is in relation to the Dividing 
Fences Act 1961. In particular, I would like to point out the impact that certain provisions within the act have 
had on constituents in my electorate. 

The Dividing Fences Act 1961 covers the construction and repair of dividing fences and defines the 
circumstances under which neighbours are required to share costs. In relation to liability surrounding costs, 
section 15(7) of the act establishes the default position that neighbours are each responsible for paying one half 
of the costs associated with repairing or replacing a dividing fence. Section 15(7)(c) provides for only two 
exceptions to when a 50–50 cost-sharing arrangement is not required, and that is if a fence is damaged or 
destroyed as a result of a fire or through a falling tree, or part thereof. Under such circumstance, the owner of the 
house that burnt down, or on whose property the tree was, is responsible for the whole cost of repairing or 
replacing the dividing fence. Remember, those are the only times when only one neighbour is held liable for the 
full cost. Under all other circumstances described within the act, neighbours are required to share the costs 50–
50. One example that came to me recently when such a provision may not be entirely equitable is as follows. The 
neighbour of one of my constituents—the constituent has asked not to be named—undertook landscaping work 
that included significantly changing the levels on their side of the fence. Contractors came in, and the 
constituents did a fair bit of work themselves on the site, and that is fine. They changed the levels significantly, 
and as a result of those drastic changes, the fence began to lean, eventually becoming damaged to a point at 
which it required replacement. 

The neighbour who came to see me was obviously of the opinion that, clearly, the damage came about because 
one of his neighbours undertook significant remodelling of his place. It happened within a very concise time 
frame for them to ascertain that was the case. Irrespective of that, my constituent had no choice but to pay 50 per 
cent of the cost to replace the fence. There had been no fire and a tree had not fallen onto the fence, and they are 
the only provisions in the act that would have exempted him from paying 50 per cent of the cost. Unfortunately, 
therefore, my constituent felt that he had no choice but to pay the 50 per cent. I bring this example to the minister 
as I hope that it can be considered in any future review of this legislation. Notwithstanding that the intent of the 
legislation was no doubt to provide certainty and to avoid grey areas in achieving that outcome and it is 
obviously clear and concise, but it leaves room for quite a bit of inequity, and that worries me. 

I will say that there is a side issue also; namely, under the current legislation, the owners of adjoining land that is 
public or crown land are exempt from any responsibility to pay any repair or replacement of a dividing fence. 
A classic example of this would be where a property adjoins a public walkway or park. If vandals damage the 
fence on the public side of the property, the owner of the property must pay the full costs of its repair or 
replacement, not the local, state or federal government that owns the adjoining land. I understand that it is not 
uncommon for many pieces of legislation to exempt the Crown. I can also appreciate that one would not want a 
government to be made to pay 50 per cent of a cost that may have resulted from the actions of the homeowner, 
such as through landscaping activities and the like. But surely, if such damage occurs as a result of a public open 
space or walkway, which is paid for by all ratepayers, a homeowner should be able to access some financial 
relief. 

I will certainly be pleased to get the parliamentary secretary’s advice on how these situations can possibly be 
reviewed in the future. Thank you. 

MR P.T. MILES (Wanneroo — Parliamentary Secretary) [9.54 am]: Good morning, Mr Speaker. 

The SPEAKER: Thank you. 

Mr P.T. MILES: I thank the member for Joondalup for his grievance. The Dividing Fences Act 1961 is very 
old. I agree that it needs to be reviewed. I guess in 1961 when it was introduced, community interaction with 
neighbours was a lot friendlier. I think there were community expectations around sharing the cost of fences 
needing to be repaired or rebuilt for whatever reason. The act pretty much was moulded around that style of 
thinking back then. As I say, the act was passed in 1961 and in 1971 the regulations were implemented—10 
years later. I think it was a very good time when neighbourly love was spread far and wide. 

Dr M.D. Nahan: The good old days. 

Mr P.T. MILES: I am not going to say “the good old days”; that is older than me, member! 
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The Building Act 2011 and the Local Government Act 1995 may also contain relevant provisions. There has 
been quite a bit of tinkering along the way. I nonetheless take up the member’s suggestion that maybe the act 
needs to be reviewed. I think it is about time that is done. 

Many members in this chamber have knowledge of neighbours suing neighbours and incurring huge amounts of 
legal fees of up to, say, $14 000. They then have to provide some sort of legal justification to get the neighbour 
to pay the $14 000 legal fees over possibly a $3 000 fence. These are the sorts of things that go on mainly in the 
metropolitan area. I do not think this sort of thing happens too much in the regions but it still comes back to the 
need to review the act; it is well past the date for review. I will seek advice from the Minister for Commerce, 
Hon Michael Mischin, to have that review take place, so the member can go back with that. 

In response to some of the other points, the member indicated that section 15(7) of the act provides that repairs 
and damage to a dividing fence caused by an accident are to be carried out by either adjoining owner without 
notice and the costs have to be shared. If something catastrophic happens and causes a fence to fall over, one 
neighbour can undertake repairs straightaway and the cost has to be shared equally. The member is right, there is 
no provision in the act for exclusive liability through the neighbour undermining it or having a second home 
built. 

In the inner suburbs and probably in Joondalup some infill comes into play and people will sell their backyard 
for a second home or unit to be built. Rightly so, they should pay all costs to neighbours to remedy those fences 
and/or put retaining walls in place. The legislation is not too clear on what should happen there so we can look at 
that through the review process. 

Clearly, as I said, in ideal circumstances in the past, if a fence was knocked over or undermined, neighbours 
would come together and say, “Well, the fence is 20 years old, probably the supporting posts need to be fixed or 
the fibro sheeting is getting weak, so it’s time to replace a few of those sheets; I’ll share the cost.” As I said 
before, today, a less popular option is for people to go down that legal avenue, because people do not talk to each 
other anymore. 

I want to put on record some information for people. Legal Aid WA offers some guidance on neighbourhood 
disputes. The last thing we want people to do is to go to court, especially over their neighbours. The Citizens 
Advice Bureau offers a community mediation service. Obviously, neighbours have to both agree to go to that 
service, and it will cost $120 for each party to attend the mediation. Ultimately, people can go to the Magistrates 
Court to seek to settle their dispute. An application to the Magistrates Court can be bought online. It is called 
form 53 for a claim for damages of less than $10 000 and incurs a filing fee of about $94.50 plus any bailiff fees 
that may apply. I do not think anyone in this chamber would want neighbours to keep going down that path, 
hence the reason we need to review the act.  

In relation to damage to fences where a local government or an agency of government owns the adjoining land, 
the Dividing Fences Act does not bind the Crown, although government agencies can be approached to 
contribute to the repair of dividing fences. I am currently involved with a situation like that where Main Roads 
Western Australia owns a rental property on a main road and a tree fell over, knocking down the fence. The 
neighbours have already paid for that repair and are trying to recoup some of that cost from Main Roads. 

I agree with the member for Joondalup: we do need to review the act. It is past its use-by date for review. I do 
not think it needs a heavy review—just a mild one. I would like to see that happen over the coming 12 months 
and, hopefully, we can come back to the chamber with some minor amendments. 
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